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RE:

OIR Monthly Activity Report
I. Introduction
This report includes updates on OIR activities and issues of significance in the weeks since my last written submission, dated September 15, 2009.  Like its predecessors, it covers matters related to the Sheriff’s Department discipline process, as well as the OCSD response to critical incidents, and the different training and policy initiatives involving OIR.

I anticipate that my next written submission to the Board will be the first “Annual Report” from OIR.  As I have mentioned to individual Board offices, I intend the Annual Report to provide the public with an overview of OIR’s brief history in Orange County, beginning with this Board’s initiative to create the Office through a County Ordinance in February of 2008.  The Report will feature a description of OIR’s model and the particulars of its monitoring role with the Sheriff’s Department.  It will address the systemic and performance issues that influenced the Board to bring civilian oversight to the Department for the first time, and will discuss the reforms that have resulted since OIR began its work officially in September of 2008.
II. Discipline Process

Overview

The Department received or initiated 31 new complaints of misconduct since the last OIR memorandum to the Board.  This brings the total for 2009 to 300.  The monthly distribution of new cases has been fairly steady of late, and this latest total is consistent with the overall trends.


The Annual Report will provide additional statistical breakdowns in order to offer insight to the public into the types of misconduct allegations the Department confronts and how the allegations are resolved.  It will include distinctions between off-duty and on-duty cases, internally vs. externally-generated complaints, jail vs. patrol issues, and others. 

Like other aspects of the Department, the discipline process is in a time of transition.  Some of the change simply reflects turnover and reorganization of personnel (including all new supervision within Internal Affairs in the last few months).  Other changes relate to new protocols, policies, and approaches that are intended to heighten and formalize the Department’s accountability process.   OIR has recommended or supported many of these reforms, and continues to work with the Department during the implementation phase.

While the Department’s discipline system is evolving for the better in OIR’s view, it is important for personnel at all levels to share an understanding of the spirit as well as the mechanics behind the reforms.  For example, the Department is acting on its commitment to “de-centralized” discipline – which puts more responsibility and authority for addressing employee misconduct into the hands of “local” supervisors at the individual jails, courts, and patrol assignments.  While this should ultimately serve to make the process more efficient and meaningful, it also introduces requirements and expectations that are clearly new.  This has led to confusion at times, and union representatives have expressed appropriate concerns about the rights of their members and other implications of various changes.  Meanwhile, some supervisors are concerned about workload issues and a shift in the dynamic of their relationship with subordinates.


An ongoing dialogue is important as the transition period continues.  It is critical for deputies to have the assurance that the new systems are not designed to “nitpick” or to undermine them, and that the philosophy behind the new discipline standards is meant to be constructive and beneficial to the Department as a whole.  To accomplish this, the executive level of the Department must live up to its end of the bargain.  It can do this by ensuring fair investigations and outcomes, and by reflecting a mindset of correction and intervention rather than punishment.  These are achievable aims, even as OCSD emphasizes increased accountability and a protection of the County’s standards and interests.  OIR hopes its own involvement as a monitor of the discipline process can help provide consistency, and that its familiarity with the relevant rights and best practices can make it a useful resource to the Department at this pivotal stage.

“Executive Case Review”

The OCSD Command Staff recently implemented a new “Executive Case Review” process for the resolution of a select group of misconduct investigations.  When a case that is ready for final discipline involves allegations serious enough to warrant a suspension of at least 80 hours, the case will be presented to the Undersheriff and Assistant Sheriffs for them to reach consensus on the appropriate outcome.
  OIR, which helped to develop the format and standards for the new process, will have the opportunity to attend these meetings in order to offer its perspective and help ensure the fairness and effectiveness of the results.

As explained in the establishing memorandum, the goal of the Executive Case Review process is to ensure that top Executives from throughout the different Divisions share “awareness of significant misconduct investigations and proper influence over their outcome.  The process will foster consistency and a shared Departmental philosophy in dealing with these important matters.”  This step is another refinement that should assist in the renovation and enhancement of the discipline process as a whole.

Notable Cases

The core of OIR’s weekly work continues to be the monitoring of all phases of the Department’s complaint investigations.  The following summaries relate to cases that are currently pending or have been resolved in recent weeks:
An arrestee filed a complaint with the Department, alleging that he lost a considerable amount of money that had been in his possession when he was taken into custody for D.U.I.  The complainant had been with another adult passenger at the time of his arrest, a relative who was allowed to leave. While involved deputies speculated that the relative had been given any money by the driver to avoid its needing to be booked, the driver disputed this, and the relative could not be found for the investigation.
The primary deputy denied any responsibility for stealing property.  In reviewing the file, OIR watched the patrol car videotape of the arrest.  It did not show any wrongful action by the deputy; however, OIR had further questions based on the footage and the passenger’s putting something into a wallet that he then kept.  OIR asked for the deputy to be re-interviewed to address certain procedural issues, and to determine whether the deputy had managed any exchange of property between the relatives with appropriate vigilance and documentation.  The Department agreed to the additional investigation.





***
Several months ago, an outside agency notified Department executives about possible off-duty misconduct involving several officers and vice-related offenses.  The outside agency’s own investigation did not substantiate its suspicions of criminal misconduct, but the Department still considered the issues worthy of administrative review.

One of the implicated officers retired from the Department before the Internal Affairs investigation began.  A second chose to resign on the day that his interview was scheduled to occur.  A third admitted in his interview that he had violated policy by engaging in inappropriate off-duty behavior; he received a significant suspension. The administrative charges against an additional officer were not sustained.
As witness statements and other evidence began to accumulate, an additional side issue emerged:  the workplace culture at the assignment shared by several of the involved parties.   At OIR’s urging, the Department interviewed a supervisor to determine whether there was legitimacy to allegations that inappropriate jokes, conversations, and behaviors had been pervasive, and what if anything had been done to address the situation.  That interview did suggest the need for additional managerial attention, which the Department is now providing; the supervisor himself retired shortly after his interview took place.






***
Two officers had a romantic relationship that eventually created tension when one of them no longer wanted to continue it.  The persistence of the other became increasingly uncomfortable for the first, and threatened to interfere with effective work performance, especially since they shared an assignment.  The first deputy finally brought the situation to a supervisor, who knew and was friendly with both involved employees.  Unfortunately, the supervisor attempted to resolve the matter through informal intervention, rather than bringing it to the attention of upper management in the Department.  This was well-intentioned but had the effect of allowing problems to linger and even become compounded.
When the investigation was complete, OIR recommended discipline for the deputy who was found to have allowed his relationship issues to compromise work performance and create a difficult environment for the other officer.  OIR also concurred with the Department’s decision-makers that significant discipline should also go to the supervisor for his deficient handling of the sensitive matter.  Re-assignments and the passage of time have also addressed the issues; final discipline is pending.





***

A civilian employee was arrested for D.U.I. by an outside agency, and allegedly failed to cooperate during the incident – attempting to walk away from the officer and not providing accurate information.  She then failed to notify the Department of her arrest, as she was obligated to do under policy.

When the investigation was complete, the employee’s manager contacted OIR to consult about the outcome.  There had been some discussion by supervisors about a low-end suspension in light of the employee’s good work history and apparent family difficulties.  OIR, however, pushed for a more significant sanction based on the need for consistency (for misconduct such as D.U.I.) and on the “aggravating factors” of her actions at the time of arrest and her failure to notify OCSD officials.  The manager concurred with OIR’s recommendation; final discipline is pending.






***

A Department SSO (Sheriff’s Special Officer) played an on-duty joke on a peer by calling him and playing a tape recording of an unknown party in some sort of distress.  The other employee took the recording seriously and asked a colleague to call 911 in an effort to locate the “caller” and provide necessary aid.  The misunderstanding was resolved quickly, but not before radio cars from two different agencies responded to the call for service.
OIR considered the incident to be an example of extremely poor judgment and it gave weight to the waste of resources and embarrassment to OCSD that could easily have resulted.  Accordingly, OIR’s initial recommendation was for a significant suspension.  In discussion with the Department’s first-level decision-maker, however, OIR eventually concurred with a reduced amount of time off.  This was in light of the employee’s unequivocal acceptance of responsibility from the outset of the event, and his positive overall work history.  Relying on feedback from the employee’s supervisor as well as its own review of the case file, OIR recognized that the goals of the discipline process could be satisfied with a lesser penalty; final discipline is pending.
III.
Critical Incident Review:  Dog Shooting

Late last month, OCSD officers shot and killed a large pit bull that had charged and bitten one of them during a residence search that was part of an organized operation.  A total of six shots were fired.  None of the officers – or the several adults who were living in or visiting the home at the time – were injured.
Though this event generated some media attention, the circumstances were obviously less significant than an officer-involved shooting in which a suspect is involved.  (The District Attorney’s Office, for example, takes the lead investigative role when a suspect is injured or killed in a shooting with Department personnel, and formally assesses the legality of the lethal force.)  Nonetheless, the Department’s Homicide Unit responded to the scene to collect the evidence and conduct a formal investigation.

The facts proved to be straightforward:  a team of several officers went to the residence to arrest a parolee based on new charges.  They waited for him to leave his home by car, at which point they pulled him over and took him into custody without incident.  The next phase of the operation was to conduct a search of the residence.
The officers had familiarity with the suspect and his house, and knew that there was a dangerous dog on the premises.  However, the suspect – and the first people to answer the door when the search began – told the officers that the dog was contained in the back yard.  This turned out to be inaccurate.  As the officers got to a back bedroom, the door opened suddenly and the dog put a bite on the holster area of the nearest deputy.   A second officer fired at the dog to protect his partner – he missed, but did cause the dog to release its bite and then head down a narrow corridor in the direction of a third officer.  That officer fired three more times, killing the dog.
Two weeks later, the Department presented the facts under its new “Critical Incident Review Board” process – even though it did not meet the criteria for automatic consideration under OCSD’s new protocol.  The point was to use the case as an opportunity to refine the review process itself, to study the planning, tactics, and decision-making of the officers involved in the incident, and to use the incident as a learning opportunity and tool for risk management.
OIR, which had rolled out to the shooting scene on the night of the incident, had encouraged the Department to initiate a “CIRB” review and had the opportunity to attend the presentation itself.  In this case, the lessons arose not from problems but from the effective tactics and sound judgment of the involved officers.

The evidence presented at the meeting reinforced initial impressions that the officers had handled the unfortunate situation well.  They had planned appropriately (even bringing a fire extinguisher to the search in anticipation of a possible encounter with the dog) but were confronted with a surprising development through no fault of their own.  The officers positioned themselves safely during the search of the residence, which featured several narrow corridors and an internal security camera.  Importantly, when the rounds were fired, the officers showed excellent awareness of their surroundings and of the potential threat to the people inside the home.  They took care to minimize risk while addressing the threat posed by the animal.
These messages will now be communicated through a training briefing to the rest of the Department through the efforts of the new S.A.F.E. Bureau.  OIR considers this new holistic approach to incident review to be a positive development for OCSD.  At times, this scrutiny leads to criticism and a remedial response to shortcomings.  However, the information is no less valid or worthwhile when it comes – as in this case – from an event where deputies have exercised and shown good judgment and effective responses.  
    
IV.    Custody Operations:  Contact from Inmates

OIR has gradually become more familiar to the inmate population (and their family members) as a resource for getting information and addressing their concerns and complaints.   OIR’s response is driven by its basic oversight philosophy:  it exists not to create a parallel process or additional forum, but to ensure through independent monitoring that the Department’s own systems are working with legitimacy and effectiveness.  Accordingly, OIR coordinates with the Department’s jail personnel to facilitate the appropriate resolution of issues.

At times, that resolution involves a determination that an inmate’s assertions are not valid or that his allegations are not supported by the facts.  In other instances, OIR is able to help simply by providing information, clarifying processes, or promoting more effective communication.  OIR’s status as an independent third party can help bridge misunderstandings and alleviate tensions, and has been reassuring to relatives with concerns about the welfare of loved ones.  Occasionally, the monitoring request of an inmate or family member has made OIR aware of a situation that warranted the Department’s intervention and helped prompt a necessary response.  These issues can range from a problematic use of force to a housing re-assignment based on security concerns to a “pro per” inmate’s attempts to get access to the legal resources that his status entitles him to have.


Among its other potential advantages, this dynamic gives OIR an additional window into the Custody Division from a unique vantage point.  OIR is happy to provide assistance in the appropriate contexts.  It also appreciates the receptivity that Department personnel have shown at each jail facility and at the executive level.  The Department’s responses to OIR inquiries have been timely, thoughtful, and constructive.  While that in itself is an encouraging sign, the larger value lies in the extent to which the mindset of Custody officials seems to be a progressive one.  Improved accountability and systemic adjustments are beneficial both to inmate safety and County risk management.


A former inmate contacted OIR in advance of his anticipated return to custody due to a parole violation.  He was concerned because the victim of his original property crime happened to have been a deputy, and the man claimed to have experienced some harassment in his initial jail experience because of this.  He hoped for some reassurance that this dynamic would not be repeated.


OIR contacted a Custody lieutenant, who provided some useful background information and encouraged the man to express his concerns when he went through the intake and classification process back at jail.  OIR passed along the information, and urged the man to re-contact OIR should issues arise once he returned to custody.  


Two weeks later, a friend called OIR on his behalf to express a couple of minor concerns, while acknowledging that his overall situation seemed to be fine.  Interestingly, one of her complaints was over remarks that allegedly had been made to her by deputy personnel when she went for a visit.

OIR contacted the Watch Commander at the relevant facility.  He said he would be happy to arrange for a welfare check of the inmate – while making the additional point that it was important not to attract attention from other inmates (who watch interactions with the deputies closely and can be hostile to perceived “snitches”).  The lieutenant also encouraged OIR to have the woman contact the Department with the facts of her visit, so that the Department could conduct an appropriate inquiry into the actions of the deputies at the visiting area.  OIR re-contacted the woman and provided her with the updates and an explanation of her options.
    IV.
NACOLE Conference

At the end of the month, I will be traveling to the annual conference of the National Association for the Civilian Oversight of Law Enforcement (“NACOLE”).  This year’s site is Austin, Texas.  Each year, the NACOLE conference brings together oversight professionals, representatives of law enforcement, and interested political leaders and members of the public.  Approximately 300 people are expected for at least part of the conference, which goes for three days.  As well as attending a variety of presentations from experts around the country, I will represent Orange County’s OIR as a panelist in a session covering oversight in jails and prisons.  The conference should provide a useful opportunity to talk with peers and benefit from the experiences of other agencies and individuals.
IV.
   Conclusion

As OIR’s Executive Director, I thank you for your attention to this report.  Please let me know if you have further questions or concerns.  Additionally, I continue to welcome referrals from your District offices when you receive constituent contacts regarding matters within OIR’s jurisdiction.  
Best regards,
Stephen J. Connolly

Executive Director, Office of Independent Review 
� Cases that are noteworthy for other reasons, such as a high public profile or implications for risk management, are also potentially subject to this new process.


� “Pro per” is short for the Latin term “in propria persona.”  In the legal context, it means the party is representing himself rather than using an attorney.   The courts allow “pro per” inmates to have access to phones, writing materials, research aids, and other relevant items to aid in their own defense.  This can create logistical challenges – and the potential for manipulation – in the custody environment.  It is therefore sometimes a source of friction between the inmates and the Department.  OCSD has a designated “pro per” deputy whose job in part is to handle these matters appropriately.   OIR has met with this deputy (and his supervisor) and is impressed with his knowledge of the law and commitment to the fair resolution of these issues.
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